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THE PROPER APPRAISEMENT OF RIGHTS 
OF PERSONALITY. 





The result of the celebrated libel case 
of Henry Ford v. the Chicago Tribune, 
in which the jury found the issues joined 
in favor of the plaintiff and assessed his 
damages at six cents, has prompted much 
superficial and some: supercilious com- 
ment in the public press. The character 
of these comments make necessary some 
reappraisement of the value of the right 
of personal honor. 

To be secure in one’s reputation is one 
of the most sacred of the rights of per- 
sonality, and although this right was ab- 
stractly recognized by the jury in the 
Ford case, its value is certainly very re- 
diculously appraised. This failure to 
properly appraise a right of this kind is 
probably due to the materialistic ideals 
of the present age, which is inclined to 
estimate all values in terms of property 
and which regards nothing as an actual 
loss which does not directly affect a man’s 
purse. In this respect our ideals have 
certainly fallen much below those which 
existed in the time of Shakespeare, who, 
no doubt, expressed the emphasis then 
placed on the right of personal honor 
when he declared: 


Good name in man and woman, dear, my 
Lord, 

Is the immediate jewel of their souls; 

Who steals my purse steals trash; ’tis 
something, nothing; 

‘Twas mine, ’tis his, and has been slave 
to thousands; 

But he that filches from me my good 
name, 

Robs me of that which not enriches him, 

And makes me poor indeed. 


Honor in mediaeval law was so high- 
ly esteemed that its loss was visited with 
severe social penalties. Social outcasts 





were not uncommon in the society of 
that day and their lot was pitiable. It is 
no wonder, therefore, that dueling was 
frequently resorted to by the individual 
seeking to avoid a condition that amount- 
ed practically to civil death. The great 
weight laid upon the possession of “full 
honor” in the old law is shown by Tacitus 
in his account of ancient Teutonic cus- 
toms when he reports that one who had 
cravenly thrown away his shield in battle 
was “excluded from sacrifices and the 
popular assembly.” (Germ. 6.) 


Later the law came to regard the loss 
of individual honor as a right of personal- 
ity to be legally deserving of society’s 
protection. Huebner, in his History of 
Germanic Private Law, says (Continental 
Legal Series Translation, p. 102): “Like 
status, honor was, to begin with, a purely 
a social conception. With social usage 
there develops, as Hensler shows, a pub- 
lic opinion concerning the respectability 
of certain conditions, qualities, callings, 
and the like, which denies to persons af- 
fected by these the respect otherwise 
shown to every man as such. They are 
not regarded by society as of unblemished 
repute. But only he who enjoys unquali- 
fied personal repute has “honor;” and 
since these social appraisements attain in 
time an influence so strong that the law 
also must adjust itself to them, legal con- 
sequences attach to the lessening or com- 
plete denial of social esteem.” 


While society today is not as harsh and 
severe in its judgments upon the “dis- 
honorable” character of certain “quali- 
ties” and “callings,” there are neverthe- 
less in every society certain conventional 
standards which if ignored or despised, 
bring “dishonor” and grief upon the of- 
fender. If a woman, for instance, is 
branded in any community as a “common 
prostitute,” no one knows so well as the 
offender herself, how terrible is the effect 
of this judgment. No punishment which 
the law could inflict is comparable with 
the torture, the “living death.” so to 
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speak, of such an unfortunate. And since 
society’s judgment in all such matters 
rests not upon careful investigation of 
the actual facts, but altogether upon hear- 
say and repute, the right to be considered 
respectable and honorable in this or any 
other respect rests wholly upon reputa- 
tion. If, then, one should be robbed of 
this reputation by the false accusation of 
another, a greater wrong has been done 
him than if he had been robbed of the 
savings of a lifetime. For the loss of 
such savings may be recouped. but the 
loss of honor, which in practical effect, is 
nothing more nor less than the loss of 
one’s good reputation, is hard to retrieve. 


The duel, which until recently was so 
often resorted to to protect one’s honor, 
was the outgrowth of the old judicial pro- 
ceedings of wager of battle. The religious 
sanction anciently attaching to judicial 
combat made it a conclusive and very 
satisfactory method of settling all dis- 
putes. God, who was ever present, dom- 
inating and directing the affairs of men, 
would with omniscient wisdom decide the 
issue of innocence by the death of the 
offender. When the law found other ways 
for determining disputes involving life, 
liberty, and property, the old wager of 
battle still continued as the only recog- 
nized mode of settling “affairs of honor” 
and it was only when the law devised 
proper remedies for defending and safe- 
guarding the honor of the individual that 
the duel was abandoned as an unneces- 
sary, barbarous and superstitious prac- 
tice. The natural impulse, however, 
which leads even the most peaceable cit- 
izen to resent, v7 ef armis, any reflection 
upon his honor, furnishes strong evidence 
of the deep-rooted sense of personal hon- 
or so peculiarly characteristic of the 
Frank, the Saxon and other branches of 
the Teutonic race, as well as the force of 
the age-old method of protecting this most 
highly cherished right. 


But what shall we say of the appraise- 
ment of this valuable personal right in 





the Ford case? Six cents is hardly a 
proper valuation of any right of real con- 
sequence. It indicates that there existed 
in the mind of the jury a misconception 
of the character of the right which had 
been attacked. If defendant had attacked 
the business of the plaintiff whereby he 
had suffered the loss of millions of dol- 
lars, which loss could have been clearly 
traced to a false and malicious attack on 
his business reputation, the result of the 
jury’s deliberations would, no doubt, have 
been different. Is it possible that juries 
today have no proper appreciation of 
rights except as they affect the property 
rights of the one injured? Or have our 


ideals sunk so low that we pass over with - 


a smile or with a shrug of unconcern the 
loss or denial of one’s reputation? 


Mr. Ford was called an “anarchist.” 
Whether the charge was true or false we 
have no concern to inquire. We are not 
interested in Mr, Ford otherwise than 
that he is a fellow citizen in the same 
society in which both of us have a com- 
mon existence. We do not have much 
sympathy with some of his views and are 
very much oppesed to some of his chim- 
erical plans and proposals, But Mr. 
Ford’s personality is interesting to us in 
this case only so far as it represents the 
personality of every citizen who may 
stand in need of the same protection 
which Mr. Ford sought for himself. The 
jury was required to find two facts: 
First, Was the word “anarchist” applied 
to an individual a word of reproach and 
derogative of one’s reputation in the com- 
munity? Second, Was the imputation of 
characteristics involved in the application 
of that term to the plaintiff made without 
legal justification? The jury answered 
both these questions in the affirmative. 
It is, therefore, not a matter of argument 
whether the term “anarchist” is action- 
able per se or not. It might be said in 
passing, however, that all the cases hold 
that to call one an “anarchist” or “se- 
ditious agitator,” or words of same im- 
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port, are actionable per se. (Cerveny v. 
Chicago Daily News, 139 Ill. 345; Lewis 
vy. Daily News, 81 Md. 466; Wilkes v. 
Shields, 62 Minn. 426.) It should be re- 
membered that whether a term used to 
describe another is a term of reproach is 
based altogether on the effect such term 
would have on the reputation of a person 
in the community where he resides. It 
is quite probable that to call a man a 
“Bolshevist” in Russia might be a term 
of distinction; while the same term used in 
some communities in this country may 
be or may become to be considered a 
term of reproach that would injuriously 
affect one’s reputation. But the jury in 
the Ford case declared that to call one an 
“anarchist” in Michigan at least was a term 
of reproach that would necessarily result in 
loss of reputation and social esteem. 


But can six cents be a proper measure 
of damages for a right properly regarded 
in any decent society as equal in value to 
life itseli. Is not such a verdict likely 
to lead a man with a high sense of honor 
to ignore the law and vindicate his honor 
in the old-time way? Ifa man circulates 


‘a story about another that destroys his 


influence and robs him of the society of 
every decent man in the community, al- 
though it may not affect his financial con- 
dition in the slightest degree, and a jury 
after finding the charge was not true 
should appraise his violated right at six 
cents, would he not think that the com- 
munity itself had insulted him? 


Of course, we recognize that it is the 
province of a jury to determine the 
amount of damages, but if the jury shows 
such a plain disregard of the interests of 
the injured party as to practically give 
him nothing for a valuable right found 
to have been maliciously destroyed or 
injured, ought not the matter be one for 
popular condemnation, if not for legal dis- 
approval? 


In England it has been held that an 
award of nominal damages in the case 
of an attack upon one’s reputation by the 





use of words actionable per se, will, where 
there are no mitigating circumstances, 
be set aside. Falvey v. Stanford, L. R. 
10 Q. B. 54, 31 L. T. (N. S.) 677. 


We appreciate how difficult it is to get 
some people to properly appraise the 
value of rights of personality where 
wealth is the summum bonum of exist- 
ence. But those who see in life more 
than money can buy will still contend 
for a proper appreciation of these higher 
rights of human personality and a more 
just appraisement of their value. If the 
loss of a leg is worth $10,000, the loss of 
one’s reputation is worth infinitely more. 
And if exemplary or punitive damages 
are proper to be awarded against an auto- 
mobile owner for negligent driving, how 
much more should such damages be as- 
sessed against one who deliberately 
writes and publishes a story which ef- 
fectually destroys or diminishes that most 
priceless heritage of human existence,— 
the esteem and good will of one’s fellows? 








NOTES OF IMPORTANT DECISIONS. 


TAXING INCOMES OF NON-RESIDENTS 
WITHOUT ALLOWING THE SAME EXEMP- 
TIONS ALLOWED TO CITIZENS.—A serious 
problem confronts legislators in seeking to de- 
vise income tax laws by which the incomes of 
non-residents can be reached. It is impossible 
to allow the non-resident the same exemption 
as a citizen without being unfair to the citizen, 
since the non-resident is liable only on his 
income from investments in the taxing state 
and against this could set off all his debts and 
other deductions. On the other hand, it has 
been held in a recent case that under the Con- 
stitution the state cannot deprive the non-resi- 
dent of the same deductions allowed to citi- 
zens. Yale & Towne Mfg. Co. v. Travis (United 
States District Court, S. D., N. Y¥., Aug. 6, 
1919, not yet reported). 


In the Travis case it appears that the New 
York Income Tax Law attempts to tax incomes 
of non-residents payable in New York at the 
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source and requires the resident person or 
corporation paying the income to withhold a 
tax of one per cent when the payee is a non- 
resident. There is an exemption of $1,000 for 
married persons, which exemption, however, 
does not apply to non-residents. Another dis- 
crimination in the act is that a resident may 
deduct losses incurred in any transaction any- 
where, while a non-resident may deduct only 
losses incurred in respect to transactions with- 
in the state. The court said that theoretically 
this last-mentioned discrimination may be jus- 
tifiable upon the ground that as to a resident of 
New York the state is entitled to tax upon his 
gains and profits from sources without the 
state, whereas as to a non-resident the tax may 
be recovered only as to net income from prop- 
erty, business and occupations within the 
state of New York. 


But as to this and other discriminations 
against non-residents, the court said: 


“The fact, however, remains that it is the 
personal knowledge of us all that the only ap- 
preciable source of income of thousands of 
non-residents subject to this tax lies within 
the confines of this state, and that as a mat- 
ter of practical operation of the statute the 
effect will be simply to deny to a non-resident, 
no matter what his misfortunes, any exemp- 
tions. That there are in these provisions of 
the law a number of problems as to the char- 
acter and place of income sought to be taxed 
well worthy of serious consideration is unde- 
niable, but in the aggregate, I am of opinion 
that as now framed the statute cannot operate 
without depriving citizens of other states of 
privileges and immunities which are open to 
citizens and residents of New York.” 

The analogy of the federal income tax upon 
foreigners, which was probably relied upon by 
the New York legislature, is not admissible 
in this case, since the citizen of another state 
is not a foreigner, but under the Constitution, a 
citizen of every other state and entitled to all 
the privileges and immunities of citizens in 
the several states. While the Supreme Court 
has given no opinion on the precise point here 
raised, the opinions of that Court have given 
no uncertain sound in construing the provi- 
sions of §2 of Act IV of the Constitution, as 
well as of the Fourteenth Amendment, that 
“no state shall make or enforce any law which 
shall abridge the privileges or immunities of 
citizens of the United States.” 


In Ward v. Maryland (12 Wall. 418), the 
court, in specifying some of the rights included 
within the words “privileges and immunities,” 
said one of them was that a citizen of one 
state should be * * exempt from any higher 


taxes or excises than are imposed by the state 
upon its own citizens” (see, also, Cooley, Const. 
Limitations, 16). Subsequently, in the Slaugh- 
ter House cases (16 Wall. 36), it was said that 
the purpose of the Fourteenth Amendment 
“* * * was to declare to the several states 
that whatever those rights, as you grant or 
establish them to your own citizens, or as you 
limit or qualify, or impose restrictions on their 
exercise, the same, neither more nor less, shall 
be the measure of the rights of citizens of 
other states within your jurisdiction.” 





REQUIREMENT OF TWO WITNESSES TO 
THE SAME OVERT ACT IN TREASON 
CASES.—The recent case of United States v. 
Robinson (Southern District of New York, not 
yet reported), recalls to mind the ancient rule 
requiring the issue of treason to be proved by 
two witnesses to the same overt act. 

Defendant in the Robinson case was indicted 
for taking messages from New York to Rotter- 
dam for agents of the German government and 
conveying in return instructions to German spies 
in this country. One of the German spies, a wo- 
man resident of Sweden, turned state’s evidence 
and gave clear testimony to the circumstances 
of the engagement on the part of defendant 
to convey secret evidence to an officer of the 
German admiralty. There was much corrob- 
orative testimony to the effect that defendant 
secured passage on a tank steamer bound for 
Rotterdam and that he left the ship at that 
point and was in conference with a German 
consul. There was no other direct evidence, 
however, of the actual overt act in accepting 
the commission to deliver messages of German 
spies to the German admiralty. Justice 
Learned declared that the evidence was 
“amply sufficient to sustain a verdict for the 
government were the crime charged other than 
treason.” 


The Constitution provides that “no person 
shall be convicted of treason unless upon the 
testimony of two witnesses to the same overt 
act. The reason for this rule is given in 
Chichester v. Philips, T. Raym. 404, to be that 
anciently all the judges were ecclesiastics and 
required two witnesses to condemn for an act 
of heresy, which was at that time a species of 
treason. This rule was adopted by Parliament 
and accepted by the framers of the Constitu- 
tion and thus became the rule in the two great 
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The point particularly argued in the Robin- 
son case was whether the testimony of two wit- 
nesses to two parts of the same overt act would 
suffice, but the court held that there could be 
no “tacking” of testimony to prove the overt 
act unless “both parts” are proved by two 
direct witnesses. The court admitted that the 
rule was stricter in America than in England, 
but argued that that was the fault of the 
framers of the Constitution, in whose minds, 
probably, there was a very keen recollection of 
star chamber proceedings in England and who 
therefore were determined that citizens should 
be thoroughly protected against the charge of 
treason. So “strong” is this protection, how- 
ever, that the nation itself is left unprotected 
against the vipers within its citizenship who 
would bite the hand that feeds and protects 
them. The present case recalls to mind the 
wise words of James Wilson, when this provi- 
sion of the Constitution was being debated, 
that “treason may sometimes be practiced in 
such a manner as to render proof extremely 
difficult—as in traitorous correspondence with 
the enemy.” This observation is prophetic of 
the case at bar. 

There is no more reason to require two wit- 
nesses to the same overt act of treason than to 
require two witnesses to the same overt act of 
murder. This is not a question of simple cor- 
roboration as counsel for the government con- 
tended in the Robinson case. The framers of 
the Constitution unwittingly and against the 
warning of James Wilson, forever fixed a rule 
of evidence that had no justification in the 
experience of any nation, but had its origin in 
canonical law, which in turn was founded on 
the old Hebrew rule that required two wit- 
nesses to any fact to be proven. The technical 
character of canonical law in cases of heresy 
required that these two witnesses should be 
contestes, that is, two witnesses to the same 
individual act of heresy. Thus it was held in 
the ecclesiastical courts that if A heard B, in 
the market place, declare God was not a trin- 
ity, and C heard B make the same declaration 
at his home, the evidence was not sufficient. 
(Lea, History of the Spanish Inquisition, Vol. 
Il, pp. 562-653.) 


This case makes clear the importance of an 
historical study of the law; unless lawyers 
and legislators are acquainted with the origin 
of a rule of law, they are apt to clothe it with 
a sort of sanctity to which it is not entitled, 
and this is particularly true when the rule has 
persisted through many centuries. 





PUBLIC POLICY AND CONTRACTS. 


When is a contract void as being con- 
trary to public policy? Consideration of 
recent decisions suggests the answer that 
the voiding or otherwise depends on facts 
and circumstances and the discretion of the 
court. This is a peculiarly unsatisfactory 
rule, for it practically converts the judi- 
ciary into the legislature and necessarily 
their views as to what conforms to and what 
is opposed to public policy alter with the 
ever-altering circumstances of the time. 

Lord Halsbury, when Lord Chancellor, 
endeavored to arrive at some fixity of prin- 
ciple. “I deny,” said he,’ “that any court 
can invent a new head of public policy.” The 
learned Lord Chancellor went on to say that 
a contract for marriage brokerage, the crea- 
tion of a perpetuity, a contract in restraint 
of trade, were all undoubtedly unlawful 
things, and that, though it might be said 
that they were unlawful because they were 
against public policy, they were really un- 
lawful because of enactments or because 
they were assumed to be against the com- 
mon law, and not because a judge had the 
right to declare that such things were in 
his views contrary to public policy. But 
this statement must be accepted with con- 
siderable reservation. The view of what 
is or what is not against public policy does 
in fact alter, possibly imperceptibly, from 
time to time. “What the law recognizes 
as contrary to public policy,” said Lord 
Haldane in the recent case of Rodriguez v. 
Speyer Brothers,? “turns out to vary greatly 
from time to time.”’ 

There is nothing more instructive than 
to consider in this respect the history of the 
gradual modification which the cases on 
contracts in restraint of trade have under- 
gone. Those cases are exceedingly numer- 
ous. In the time of Elizabeth all contracts 
in restraint of trade were regarded as void 
as against public policy. But gradually it 


(1) Janson y. Griefontein Consolidated Mines, 
Limited (1902), A. GC. 484. 
(2) (1919), A. Cc. 59. 
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came to be recognized that under -certain 
circumstances it might be said to be just 
as much against public policy that they 
should not be enforced. Lord Macraghten, 
in the well-known case of Nordenfelt v. 
Maxim Nordenfelt Guns and Ammunition 
Company,’ showed in his judgment the 
gradual outweighing by the second consid- 
eration of the older view. The learned 
Lord of Appeal points out that to hold 
every contract in restraint of trade void as 
against public policy would in course of 
time have greatly harmed the trade which 
the old doctrine so much thought of. Trad- 
ers could hardly venture to let their shops 
out of their own hands. Every apprentice 
was a possible rival who might in due 
course destroy his master’s business by 
rivalry. Hence, gradually the old rule was 
relaxed and covenants though apparently 
in restraint of trade, but actually and really 
tending to the advancement of trade, came 
to be recognized as valid, and no longer 
infringing against the doctrine of public 
policy. Bit by bit the radii proscribed, in 
which the covenantor was not to carry on 
a trade of some specific nature, came to be 
enlarged. The scope of activity was in one 
sense narrowed, but, on the other hand, a 
man would more readily take an apprentice 
‘and qualify him as a useful craftsman or 
merchant. All that was obviously in the 
best interests of society in general. But 
who can deny that the standard of what 
was or what was not against public policy 
had altered, and had, moreover, been altered 
by the courts? 


Again, many cases could be cited in 
which covenants in restraint of personal 
freedom were cut down on the ground 


of being contrary to public policy. An 
examination of these would, however, 
show a gradually increasing recognition of 
the right of restraint and in the recent case 
of Tenny v. Tenny et al.* we have the 
culminating instance of the validity of per- 


(3) (1894), A. C. 535. 
(4) (1919), 146 L. T. J. 273. 





sonal restrictions. In that case it was 
sought to invalidate a deed entered into by 
a young man, his father, and a trustee 
whereby the son transferred to his father 
such property as he had and the father un- 
dertook to pay the son’s debts and, amongst 
other things, to pay to the son an annuity 
on certain conditions, which included 
amongst others (a) that the son should not 
become bankrupt or forfeit the annuity; 
(b) that he would amend his mode of life; 
(c) that he would not associate with cer- 
tain persons; (d) that he would not reside 
within eighty miles of Piccadilly Circus, 
and would not come within that radius ex- 
cept with his father’s consent; (e) that he 
would not drink to excess; and (f) that he 
would not borrow or bet. It was shown 
that the object of the deed was to protect 
the son. It was claimed that the deed was 
void as against public policy and also as 
contravening the statute of 13 Eliz. c. 5. 
The learned judge upheld the validity of 
the deed. He held that it was not against 
public policy, and that as regards the bank- 
ruptcy laws the case was one of sale and 
purchase for a good and proper considera- 
tion. It is the first point which concerns 
us here. As to the covenant of conditions 
(c), the learned judge remarked that cove- 
nants not to associate with specific persons 
had long been known to the laws. Cove- 
nant (e) he said was not against public 
policy, and the State had itself imposed 
restrictions against persons being supplied 
with drink. As to covenant (b), that stood 
on the same footing as (c), and with re- 
gard to (d), which for our purposes is the 
most instructive, the learned judge took 
into consideration the nature of the mischief 
intended to be avoided, and did not consider 
the limitation on the son’s freedom under 
that covenant excessive. None were void 
against public policy. 
Donatp Mackay. 


Glasgow, Scotland. 
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A CRITICISM OF THE “WARFIELD 
PLAN” FOR THE REORGANIZA- 
TION OF THE INTERSTATE 
COMMERCE COMMISSION IN- 
CORPORATED IN SENATE BILL 
5679. 


The National Association of Railroad 
Securities through its counsel has furnished 
to the profession a very interesting brief 
intended to support “The Warfield Plan” 
for a reorganization of the Interstate Com- 
merce Commission and the return of the 
railroads to the owners. This brief is sup- 
plemented by a copy of a letter written by 
Senator Root to Mr. Warfield, in which 
letter Mr. Root advocates the adoption of 
“The Warfield Plan” (Senate Bill 5679), 
and this article is intended to bring to the 
attention of the profession the fact that 
the railroads themselves have organized 
for the purpose of bringing about a re- 
organization of the commission and a modi- 
fication of its powers and duties, which 
will best suit their purpose, and it seems 
to me that the interest of the shipper should 
be presented by equally able advocates so 
that this reorganization shall be beneficial 
to all parties concerned. 


Right here I want to say that ‘“The War- 
field Plan” if adopted will be a very great 
improvement over the present method of 
fixing railroad rates and the practice now 
prevailing before the Interstate Commerce 
Commission, but it entirely ignores certain 
conditions which an experience of more 
than four years in one case before the com- 
mission impels me to bring to the attention 
of the legal profession throughout the coun- 
try. 

The Interstate Commerce Commission it 
the only federal organization performing all 
of the functions of a court whose decision 
is final against the complainant, but is ap- 
pealable to the courts by the respondent. 
If an individual shipper or a group of ship- 
pers attacks a certain rate or regulation 
which bears on rates and the commission 





decides that the rate or regulation is not un- 
just, unreasonable or discriminatory, this 
decision is final against the shipper. If, 
however, the commission holds that the rate 
or regulation attacked is unjust, unreason- 
able or discriminatory and directs the car- 
rier to cease from collecting such unjust, 
unreasonable or discriminatory rate or to 
abolish or modify a practice or regulation 
which the commission holds to be unlaw- 
ful, the carrier may procure an injunction 
against the commission from taking any 
steps to enforce its order upon a proper 
showing in the proper court, and the matter 
is finally decided by a federal court. Again, 
no shipper can maintain a suit for damages 
against a railroad company where the ac- 
tion is based on an allegation of unreason- 
able or discriminatory rates until he has 
instituted proceedings before the commis- 
sion and there declared that the rates com- 
plained of are unreasonable or discrimina- 
tory and if the commission decides against 
him, that is the end of the case. If, how- 
ever, the commission decides in favor of 
the shipper, it may award reparation, but 
before the shipper can compel the carrier 
to pay the amount awarded by the com- 
mission, he is compelled to resort to an 
action at law and has to try his case again 
in court. Why should he be compelled to 
try this case twice? The grounds upon 
which an appeal may be taken by the carrier 
are set forth by the Supreme Court in the 
Proctor-Gamble case cited below. The rea- 
son most often urged is that the proposed 
order amounts to a confiscation of the car- 
riers property, i. e., will not allow it a suf- 
ficient return upon its investment. The 
whole question is then determined by the 
court, viz.: whether the particular order 
as against the carrier who appeals is con- 
fiscatory in that sense, or is so arbitrary 
as to warrant interference by the court. 
However, it matters not how much the tes- 
timony presented to the commission tends 
to show that if the rate or practice com- 
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plained of is allowed to stand, the shipper’s 
property (profits in his business) will be 
confiscated, if the commission disagrees 
with the shipper, and it matters not how 
arbitrary any court might consider the or- 
der to be if the complaint is dismissed, the 
shipper has no recourse to the courts.’ 


The act should be so amended as to pro- 
vide for a certiorari to be issued if regional 
commissions are instituted by any United 
States court within the particular region, 
and if the court to which the application 
is made should decide that the evidence sub- 
mitted to the commission did not warrant 
the dismissal of the complaint or the entry 
of.the particular order complained of, a 
decree to that effect should be entered with 
the right of an appeal of either side to the 
Circuit Court of Appeals for the proper 
circuit. 


The Supreme Court of the United States 
in the Abilene Cotton case, and every, other 
case that has come before it involving the 
question presented therein, has held that 
the shipper must first resort to the Inter- 
state Commerce Commission and said that 
the reason therefor is that if the rule were 
otherwise: 


“The shipper might obtain relief upon 
the basis that the established rate was 
unreasonable in the opinion of a court and 
jury, and thus the individual shipper 
would receive a preference or discrimina- 
tion not enjoyed by those against whom 
the schedule of rates was continued to be 
nforced.”’ 


And if the shipper was allowed to appeal 
or proceed in the first instance in the court, 
“the established rate would be changed by 
the court if the shipper were successful, and 
thereby the rate to be charged thereafter 
would be a rate fixed by the court and not 


by the commission.” But this does not 


(1) Abilene Cotton Oil Co, v. T. & P. R. R., 
204 U. S. 426, 51 L. E. 553; Proctor & Gamble 
Co. v. U. S., 225 U. S. 282, 56 L. E. 1091. 








help the shipper and amounts to a denial of 
equal protection of the law to the shipper ; 
in fact, whether it is so in law or not. This 
was the view of the matter taken by the 
Commerce Court in the Proctor-Gamble 
case, but the Supreme Court reversed the 
decision. 


The provision for the creation of six re- 
gional commissions will greatly facilitate 
the work and at the same time enable mem- 
bers of the several commissions to preside 
at the hearing of more cases than is now 
possible. Except in a very few cases, the 
present practice is to refer a complaint to 
an examiner employed by the commission, 
who hears the testimony and presumably 
makes findings of fact and a recommenda- 
tion as to what decision shall be entered 
in the case. I submit herewith certain 
facts without comment. ‘These examiners 
travel all over the United States. They are 
on the most intimate terms with attorneys 
for the railroads and very often travel 
with them. How much hospitality they ac- 
cept at their hands I shall not venture to 
state. It is a fact, however, that many of 
the railroad attorneys at present are former 
examiners. A couple of years ago prac- 
tically all the business of a large number 
of railroads before the Interstate Commerce 
Commission was placed in the hands of a 
former examiner of the commission, who 
in turn almost immediately either employed 
other former examiners or made some part- 
nership arrangement with them. Thereby 
the railroads availed themselves of the serv- 
ices of men who had been specially trained 
by the commission to do its work, and inci- 
dentally the railroad side of the case is 
handled by men who not only have an 
expert knowledge of what factors are con- 
sidered by the commission as bearing upon 
the question of the reasonableness of rates, 
but who also have an intimate knowledge 
of the inside work of the commission, The 
mere fact that the railroads have seen fit to 
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adopt this course is some evidence that 
their purpose in so doing was a practical 
business purpose. 


In my judgment, congress should pass an 
act prohibiting any former employee of the 
Interstate Commerce Commission from 
practicing before that body for at least a 
period of two years after he severs his 
connection therewith. Similar acts are up- 
on the statute books of the several states 
prohibiting the appointment of members of 
the legislature who are such at the time of 
the passage of an act creating an office, are 
disqualified from being appointed or elected 
to such office within a stated number of 
years after its passage. Another thing, I 
know of one case where the counsel for 
a shipper who lived at a distant point went 
to Washington to make an oral argument 
before the commission in a case which had 
been heard by an examiner, and the case 
was argued at length before several mem- 
bers of the commission. Eventually an 
opinion was handed down by the commis- 
sion which showed on its face that it had 
been printed before the oral argument was 
heard, and was filed by a member of the 
commission who did not hear the oral argu- 
ment. In this case, however, the decision 
of the commission was in favor of the com- 
plainant, but it is a condition or situation 
which would not be tolerated in any appel- 
late court in this country. 


The sole purpose of the writer is to draw 
attention to the fact that the railroad com- 
panies have organized for the purpose of 
bringing about certain reforms in matters 
affecting them and in the hope that the 
shippers and public at large will not sit 
by and allow Congress to amend the Inter- 
state Commerce Act in the interest of the 
railroads only. 

Mortimer C. RHONE. 


\Villiamsport, Pa. 





SALES—MISTAKE OF FACT. 





COSTELLO v. SYKES et al. 





Supreme Court of Minnesota. June 20, 1919. 





172 N. W. 907. 





(Syllabus by the Court.) 





A mistake relating merely to the attributes, 
quality, or value of the subject of a sale, or 
respecting a matter of inducement to the mak- 
ing of the contract, is not sufficient to author- 
ize a court to rescind the contract at the suit 
of the aggrieved party, where the means of 
information were open alike to both parties, 
and there was no concealment of facts or im- 
position. 





LEES, C. Appeal from order sustaining a 
demurrer to the complaint on the ground that 
it failed to state a cause of action. In sub- 
stance the material allegations are as follows: 

The Calhoun State Bank was a Minnesota 
banking corporation having, according to its 
books, a paid-in capital of $35,000, a surplus 
of $5,250, and undivided profits of $6,000. Re- 
spondents were stockholders. The par value 
of a share of stock was $100. If the bank’s 
capital was unimpaired, and it had the surplus 
and undivided profits shown by its books, a 
share of stock was worth at least $136. Re- 
spondents sold 10 shares of stock to appellant 
for $1,360. At the time of the sale the parties 
to the transaction believed that the bank’s 
capital had not been impaired, that its assets 
and liabilities were as set forth in its books, 
that it had the surplus and profits referred to; 
that its books were kept correctly, and that 
the book value of its stock was not less than 
$136 per share. In fact, it had neither surplus 
nor undivided profits. Its employes had kept 
its books so as to conceal defalcations of 
which they were guilty, and its assets had been 
depleted until its stock was worth but $60 per 
share. Such employes are insolvent, and 
there is no way of making good their defalca- 
tions. The parties to the sale were mutually 
mistaken as to the assets of the bank, the 
actual value and the book value of its stock, 
and the amount of its surplus and undivided 
profits. Upon discovering the truth, appellant 
tendered the stock to respondents and demand- 
ed repayment of the purchase price, and, h‘ 
demand being refused, sues for a rescission 
of the contract of sale. 

The sole question presented is whether the 
mistake alleged is of such a character as to 
give rise to a right to rescind. 
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The subject-matter of the contract of sale 
was 10 shares of the capital stock of the 
bank. There was no mistake as to its identity 
or existence. A mistake relating merely to the 
attributes, quality, or value of the subject of 
& sale does not warrant a rescission. Neither 
does a mistake respecting something which 
was a matter of inducement to the making of 
the contract, where the means of information 
were open alike to both parties, and each was 
equally innocent, and there was no conceal- 
ment of facts and no imposition. A leading 
case is Kennedy v, Panama, etc., Mail Co., 
L. R. 2 Q. B. Cas. 580. Like the one at bar, 
it involved a contract for the sale of corporate 
stock. The corporation owned and operated 
a line of steamships. Both parties bona fide 
believed that it had obtained a valuable con- 
tract to carry government mails, but it turned 
cut that the contract was made without au- 
thority. The government refused to ratify it, 
and so the value of the stock was much less 
than the parties supposed. It was contended, 
as it is here, that there was a difference in 
substance between shares in a company with 
and shares in a company without such a con- 
tract, that this was a difference which went 
to the very root of the matter involved, and 
that, therefore, the purchaser was entitled to 
rescind. The contention did not meet with the 
court’s approval, and it was held that the 
case was one of innocent misapprehension, 
that a rescission could not be had, and that 
there was not such a complete difference in 
substance between what was supposed to be 
and what was taken as would constitute a 
failure of consideration. The purchaser got 
the very shares he intended to buy and they 
were far from being of no value. Such are the 
facts in the case at bar, for appellant got the 
shares he intended to buy. His complaint is 
that they are worth but $60, instead of $136, 
each. The Kennedy case has been widely 
and approvingly cited by courts of last resort 
in this country. The principles it lays down 
are those which have been approved in the 
following, among many other, decisions: Otis 
v. Cullum, 92 U. S. 447, 23 L. Ed. 496; Damb- 
mann v. Schulting, 75 N. Y. 55; Hecht v. 
Batcheller, 147 Mass. 335, 17 N. E. 651, 9 Am. 
St. Rep. 708; Cavanagh v. Tyson, 227 Mass. 437, 
116 N. E. 818; Sankey’s Ex’r v. Bank, 78 Pa. 
48; Wheat v. Cross, 31 Md. 99, 1 Am. Rep. 28; 
Sample v. Bridgforth, 72 Miss. 293, 16 South. 
876; Smith v. Tewalt, 9 Ind. App. 646, 37 N. E. 
294; Wood v. Boynton, 64 Wis. 265, 25 N. W. 
42, 54 Am. Rep. 610; Moore v. Scott, 47 Neb. 
346, 66 N, W. 441. 








Appellant takes the position that there was 
a mistake as to the existence of the bank’s 
supposed surplus and undivided profits. In this 
connection it is argued that since banks are 
under the supervision of public officials, whose 
duty it is to examine their books and obtain 
quarterly reports, which are published, he had 
the right to rely on such books and published 
reports, and, that respondents are blamable 
because they are not correct. It is therefore 
asserted that the parties to a sale of bank 
stock do not stand on the same footing as the 
parties to a sale of stock in other corporations. 
There are a number of statutory provisions 
which lend support to appellant’s position, but 
we are not convinced that a mere stockholder 
in a bank is chargeable as a matter of law 
with responsibility for the manner in which 
its books are kept, or that greater reliance 
may be placed upon their accuracy than may 
be placed upon the accuracy of the books of 
any other corporation, by a purchaser of its 
stock. 


Thwing v. Hall, 40 Minn. 184, 41 N. W. 815, 
and Cobb v. Cole, 44 Minn. 278, 46 N. W. 364, 
are cited as cases committing this court to a 
doctrine at variance with that generally adopt- 
ed in other jurisdictions. Chapman v. Cole, 
12 Gray (Mass.) 141, 71 Am, Dec. 739, Sher- 
wood v. Walker, 66 Mich. 568, 33 N. W. 919, 11 
Am. St. Rep. 531, Hannah v. Steinman, 159 
Cal. 142, 112 Pac. 1094, and cases of similar 
nature are also cited, and Prof. Williston’s 
language at Section 656 of his treatise on the 
subject of Sales is quoted to sustain appellant’s 
contention. 


Thwing v. Hall, supra, differs from the 
case at bar in that it was an action for the 
specific performance of an executory contract 
of sale, instead of one to rescind an executed 
contract, and especially in that there was a 
representation made by the seller to the buyer, 
relied on by the latter, as to a material fact 
which was untrue, although the seller believed 
it to be true. 


In Cobb y. Cole, supra, the parties had been 
partners, There was a dissolution, and it was 
agreed that one of the partners who retired 
from the firm should receive from the others a 
sum equal to his interest in the firm “as the 
same then appeared upon the books.” A state- 
ment was prepared from the books, which was 
erroneous in fact, although the parties be- 
lieved it was correct. The retiring partner 
was allowed to recover the sum actually due 
him as shown by the books, after he had been 
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paid the sum which appeared to be due him 
according to the erroneous statement. 

We see nothing in either case indicating 
that this state has departed from the generally 
accepted rules which we stated at the outset. 

In Chapman v. Cole, supra, plaintiff gave 
defendant a gold piece, believing it was 50 
cents, and was allowed to recover it back on 
the ground, as stated by the court, that there 
was a mistake as to the identity of the sub. 
ject-matter of the transaction. 


Sherwood v. Walker, supra, and Hannah y. 
Steinman, supra, fairly sustain appellant’s 
contention. The former case was decided by 
a divided court, with a dissenting opinion by 
Sherwood, J. The effect of the decision was 
subsequently expressly limited to the peculiar 
facts of the case in Nester y. Mich. Land Co., 
69 Mich. 290, 37 N. W. 278. 

The views of Prof. Williston also favor the 
contention and are entitled to respect. His 
views do not appear to be shared by other 
authors. Leake on Contracts (6th Ed.), p. 229; 
1 Story, Eq. Jur., § 160; Page on Contracts, 
§ 155; Hammond on Contracts, § 99; Black 
on Rescission, § 141. The weight of authority 
is with the respondents, so far as the general 
principle under consideration is here involved. 

If the question were one of first impression, 
we should not be inclined to open up a new 
field for litigation by adopting the rule that a 
contract for the sale of corporate stock may 
be rescinded merely because both parties were 
mistaken about the nature or extent of the 
assets or liabilities of the corporation, if the 
means of information are open alike to both 
and there is no concealment of facts or impo- 
sition. Upon the sale of a note both parties 
may be mistaken as to the solvency of the 
maker, or of an indorser or guarantor of pay- 
ment, and may deal on the assumption that 
the paper is good when in fact the unknown 
insolvency of the parties liable for its payment 
makes it worthless. 

In the absence of fraud or inequitable con- 
duct on the part of the seller of property « 
that kind, we had supposed the buyer could not 
have a rescission. He can always protect him- 
self against possible loss by requiring the 
seller to guarantee or secure the payment of 
the paper. See Day vy. Kinney, 131 Mass. 37; 
, Burgess v. Chapin, 5 R. I. 225. 

We think this should be the rule when 
stock in a corporation is the subject of a con- 
tract of sale, and conclude that the learned 
trial judge correctly disposed of the case, and 
the order sustaining the demurrer is affirmed. 

HALLAM, J. I dissent. 





Note.—Mistake Justifying Rescission of Sale 
of Shares of Stock.—The instant case must be 
deemed one in which it is to be assumed as true 
that the sale would never have been made at 
the price that was paid, unless there was re- 
liance by both parties upon the existence of a 
fundamental fact; that is to say, paid in capital, 
a surplus and undivided profits, each of a certain 
amount. 


Prof. Williston said: “If parties enter into a 
bargain on the assumption that certain things are 
true, it is inequitable to enforce the bargain or 
to allow it to stand if the mistake relates to a 
matter so fundamental that it must be assumed 
that the parties would not have entered into the 
transaction had they known the truth.’ Williston 
on Sales, § 656. 


And looking at Page on Contracts, § 155, cited 
by instant case, it does not seem to me that 
it is at all opposed to Prof. Williston. Thus, 
there is spoken of “mistake in inducement,” 
when there is “full knowledge of  exist- 
ence and identity of the essential elements” 
thereof. The author goes on to speak of col- 
lateral material facts, but he proceeds to argue 
that there is a “distinction between the effect of 
mistake as to an essential element of a contract 
and mistake in the inducement.” But even this 
author says that “mistake in inducement is op- 
erative in some extreme cases.” § 156. 


The case of Sherwood v. Walker, 66 Mich. 
568, 33 N. W. 919, 11 Am. St. Rep. 531, said: 
“Tf there is any difference or misapprehension 
as to the substance of the thing bargained for, 
if the thing ‘actually delivered or received is dif- 
ferent in substance from the thing bargained 
for or intended to be sold, then there is no con- 
tract; but if it be only a difference in same qual- 
ity or accident, even though the mistake may 
have been the actuating motive to the purchaser 
or seller, or both of them, yet the contract re- 
mains binding.” 


The difficulty in all of this is that all of such 
cases relate to chattels or personal property 
viewed in themselves and not as tokens of some- 
thing else. A share of stock has no intrinsic value 
whatever. One is not purchasing or selling a 
piece or pieces of paper. He is selling an inter- 
est in something else. If there is a definite, 
authoritative way of representing that something 
else, or if purchaser and seller accept some other 
as showing its value, then, if a false showing 
is imposed on innocent parties, who trade in 
honest mistake of facts, their assent is not given 
to any real state of facts. 


It seems to me, that all of the cases referred 
to deal with tangible properties, and when one 
deals in shares of stock this is not in property, 
but in the tokens of property, and if parties act 
upon a presumption, that has no sort of exist- 
ence in fact, it ought not to last when the pre- 
sumption disappears. Trade usages and cus- 
toms give a standing to such transactions that 
they might not otherwise possess. 
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ITEMS OF PROFESSIONAL 
INTEREST. 





IMPORTANT NEW DECISION ON REIN- 
STATEMENT OF INSURANCE OF DIS- 
CHARGED SOLDIERS. 





Secretary of the Treasury Carter Glass, on 
July 25, signed a decision of momentous im- 
portance and interest to discharged soldiers, 
sailors and marines. 


In the decision (T. D. 47, W. R.) the Secre- 
tary ruled that discharged soldiers, sailors and 
marines who have dropped or canceled their 
insurance may reinstate it within eighteen 
months after discharge without paying the 
back premiums. All they will be asked to pay 
will be the premium on the amount of insur- 
ance to be reinstated for the month of grace 
in which they were covered and for the current 
month. 


Thus, for example, if a man dropped $10,000 
of insurance in January, 1919, and applies for 
reinstatement the first of September for $5,000, 
all he will have to pay will be the premium for 
January (the month of grace) on $5,000 and the 
premium for September on $5,000. Or, if he 
applies for reinstatement of the full $10,000, 
he will pay a total of two months’ premiums 
on $10,000, one for January and one for Sep- 
tember. He will not have to pay premiums in 
either case for the intervening months. 


The decision stipulates that the former serv- 
ice man applying for reinstatement be in as 
good health as at date of discharge. 


Former Treasury Decision 45, W. R., and 
other prior regulations in conflict with the new 
decision are revoked. 


Director R. G. Cholmeley-Jones, of the 
Bureau of War Risk Insurance, following the 
signing of the decision, made the following 
statement: 


“The present decision is one of the most 
important to former service men that has been 
made in the history of the bureau. 

“Many service men have been deterred from 
availing themselves of the former and less lib- 
eral reinstatement privileges by reason of the 
relatively large amount of money represented 
by accumulated overdue premiums, and be- 
cause it would seem that they were paying for 
something that they never actually had, which, 
in fact, was the case. 


“Under the new decision a man is relieved of 
the burden of overdue premiums. He has an 
opportunity to rehabilitate himself financially 





after getting out of the army, navy or marine 
corps, and to reinstate his insurance at any 
time within 18 months following discharge 
without the burden of paying a large amount 
of money. 


“The reason payment for the month of grace 
is required under the new decision is that the 
insured was protected by reason of his insur- 
ance continuing in force during that month, 
and that had he died during the period of grace 
his policy would have been paid. 

“Of course every man who has dropped his 
insurance should reinstate it immediately, for 
the reason that if he should die before rein- 
statement his dependents ‘will not receive any 
payment. 


“Therefore, I urge that care be taken to 
make clear to every former service man who 
has dropped his insurance that the new ruling 
does not automatically reinstate him, and to 
impress upon him that he will be without in- 
surance until he voluntarily applies for and 
secures reinstatement. He should immediately 
apply for reinstatement for his own protection 
and that of his dependents. 


“Don’t forget that men die or become dis- 
abled in peace time as well as in war time, 
and that if a man waits he may not be in as 
good health as he was at the time of his dis- 
charge and consequently may not be able to 
secure reinstatement. 


“Don’t put off reinstatement. Do it now.” 

If the policyholder is unable to keep the 
full amount of War Risk Insurance he carried 
while in the service, he may reinstate part of 
it, from $1,000 up to $10,000, in multiples of 
$500. Reductions may be made in multiples of 
$500 to any amount, but not less than $1,000. 
Premiums are due on the first of the month, 
although payments may be made any time dur- 
ing the calendar month. 


Premiums should be paid by check, draft, or 
money order payable to the Treasurer of the 
United States, and sent to the Premium Re- 
ceipt Section, Bureau of War Risk Insurance, 
Washington, D. C. 





REPORT OF THE MEETING OF THE 
SOUTH DAKOTA -BAR ASSOCIATION. 





The twentieth annual meeting of the South 
Dakota Bar Association was held at Aberdeen, 
in the Aberdeen Municipal Building. 

The welcoming address was delivered by 
Mr. J. H. McCoy, of Aberdeen, and was re- 
sponded to by M. W. F. Bruell, of Redfield. 
The president’s address was delivered by Mr. 
G. N. Williamson, of Aberdeen. It was one of 
the most interesting addresses delivered at this 
meeting. Among the interesting comments 
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made by Mr. Williamson was his general ap- 
praisement of the resulting constitutional 
changes in South Dakota. He called attention 
to the fact that these changes are more radical 
in South Dakota than in North Dakota, 
although the North Dakota situation was more 
generally discussed by the press. We quote 
at length from Mr. Williamson’s suggestions 
along this line, believing that attorneys in 
other states will be interested in knowing first 
hand of the conditions existing in that state. 
Mr. Williamson said: 


“The constitutional changes adopted by the 
people of South Dakota in 1916 and 1918 render 
obsolete much of the preceding statutory enact- 
ments and their construction by the courts. 
We are entering upon a new era, as it were. 
We have discarded in a large measure the con- 
stitutional restrictions and limitations hereto- 
fore existing and have opened wide the door to 
unguessed changes in the fundamentals of gov- 
ernment. From the theory of our former con- 
stitution, that the states should not engage in 
internal improvements or enterprises of a busi- 
ness nature we have about-faced and author- 
ized unlimited ventures in purely socialistic 
enterprises. From our former theory that tax- 
ation should be equal and uniform, we have 
shifted to the theory that taxation to be equit- 
able must be unequal. From the basic prin- 
ciples of our government, that individuals 
should be free to enjoy the fruits of their labor, 
industry and frugality, we have changed to the 
principle that the state has a superior right 
over the individual thereto. The legislature is 
now largely unfettered in its action in inaug- 
urating new enterprises and in its right to 
show partiality in its classification and taxa- 
tion of property. Its first venture on this un- 
charted sea, that of taxing moneys, credits and 
real estate mortgages, has not proven alto- 
gether encouraging. The practical effect has 
been to double taxation on the debtor. 


“These wide departures from our former 
ideas of a republican form of government, lim- 
ited by written constitutional restrictions and 
personal guarantees, leave such doubt as to the 
future that it is unsafe to suggest or even 
prophesy. Some look with deep forebodings 
upon these extreme departures from precon- 
ceived notions of government, others with live- 
ly anticipation of a modern Utopia. 


“These momentous constitutional changes 
cover also every subject of business enterprise 
in our state. We are authorized to construct 
and operate grain elevators, packing plants, 
flouring mills, hydro-electric plants, and to en- 
gage in the mining, insurance and mortgage 
loan business and in addition to inaugurating 
unlimited works of internal improvement. The 
legislature is empowered to classify property 
and provide for the exemption from taxation 
of any class. Never in the history of written 
constitutions has a _ legislative body been 
given the unlimited power it has in this state 
at the present time. The much discussed and 
mooted changes in the North Dakota constitu- 





tion are but a step in the direction we have 
gone in permitting the legislature to work un- 
restricted changes in the fundamentals of civic 
government. In our state all constitutional 
guarantees are in effect repealed and the legis- 
lature unbridled in its license to attack indi- 
vidual enterprises and restrict individual lib- 
erties. History may be searched in vain for 
an example of like authority voluntarily given 
to a branch of government. We have wholly 
departed from the theory that taxes are levied 
for the support of the government only; never 
for the support of, or in aid to, the sound in 
body and mind. It is not a new principle that 
a man may prosper if permitted to mortgage 
his neighbor’s property or take, from the fruits 
of the industry and economy of that neighbor, 
for his own support. The principle is as old as 
autocratic government and is condemned by 
the experience of mankind. Neither the prin- 
ciple nor its odium is escaped by permitting 
the state to do this for the individual.” 


Mr. C. A. Severance, of St. Paul, Minn., de- 
livered the annual address, which he entitled, 
“The ‘Duty of the Bar in the Present World 
Crisis.” While Mr. Severance discussed inter- 
national questions, including the peace treaty, 
which he said ought to be ratified without the 
modifications suggested by Mr. Elihu Root, 
the burden of his address was that of the other 
speakers—the demand of the radicals for con- 
stitutional changes. Mr. Severance particular- 
ly called attention to the attack upon the 
courts, which he says have been charged with 
usurpation because they supported the Con- 
stitution as against legislation which endan- 
gered its principles. “This wonderful govern- 
ment,” said Mr. Severance, “under which we 
live and under which our people have pros- 
pered beyond any known in history, in which 
wealth has been more widely distributed, 
which there are really no classes, is due quite 
as much to the opinions of Marshall, Story 
and their successors as to the sword of Wash- 
ington and the army of Grant. Under the deci- 
sions our Constitution has been so constructed 
that the confederation has almost insensibly 
grown into the nation. While the nation has 
grown great, the liberty of the individual has 
been preserved. The American bar and the 
American bench have no apologies for what 
they have done.” 


There were two other addresses by Mr. Nor- 
man T. Mason, of Deadwood, and by Mr. James 
G. McFarland, of Watertown. Mr. Mason’s 
subject was “The Modern Drift.” “It is up to 
the lawyer,” he said, ‘to be the salvation of 
society, the balance wheel of progress. The 
past has been his education and his prepara- 
tion: the present is his opportunity, the future 

shall be his monument.” 
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Mr. McFarland’s address discussed princi- 
pally the importance of adhering to the consti- 
tutional government and the importance of con- 
stitutional restrictions and limitations. “Thirty 
years ago,” said Mr. McFarland, “the Consti- 
tution of the United States was praised as the 
foundation and ground work of our liberty; it 
was glorified because of its nice distribution 
of the legislative, executive and judicial pow- 
ers. But the more modern utterances became 
denunciatory of our national Constitution, and 
more particularly of its balance wheels, the 
Supreme Court of the United States and the 
Supreme Courts of the various states. Ranting 
politicians directed their energies in arousing 
the passions and prejudices of the masses, in 
stirring up class hatred, in advocating the re- 
call of a judge who supports that ignominious 
document, the Constitution of the United 
States, and in advocating the recall of judicial 
decisions where they were based upon that 
greatest document, the Constitution. 

“And today the aim and object of those affil- 
iating with I. W. W.ism, Socialism or various 
other isms, all of which can be properly termed 
Bolshevism, is to override and do away with 
all constitutional restrictions and limitations. 
It is a veritable wolf pack to tear and destroy 
to the last bone and sinew, this Constitution 
which ‘constitutes the crowning marvel of the 
wonders wrought by American statesman- 
ship.’”’ 

Mr. George J. Danforth, of Sioux Falls, dis- 
cussed the subject, “Influence of the Lawyer 
Upon the Trend of Modern Legislation.” Mr. 
William G. Porter, of Sioux Falls, raised con- 
siderable discussion over his recommendation 
for raising the standard for admission to the 
bar. Mr. Porter insisted that two years’ col- 
lege training should be required, as well as a 
law school diploma. 

The following officers were elected for the 
ensuing year: President, W. F. Bruell, of Red- 
field; first vice-president, C. L. Jones, of 
Parker; second vice-president, Donald Fellows, 
Plankinton; secretary, J. H. Voorhees, Sioux 
Falls; treasurer, L. M. Simons, Belle Fourche. 





A CORRECTION. 





In the Index Number of the Journal, dated 
June 27, 1919, the firm of Wm. C. and Edmund 
J. Ford, Lawrence, Mass., is listed in the state 
of Maryland instead of Massachusetts. Will 
our subscribers kindly make the correction? 





HUMOR OF THE LAW. 





At a dinner given by the Prime Minister of 
a little kingdom which shall be nameless, a 
distinguished diplomat complained to his host 
that the Minister of Justice, who had been sit- 
ting on his left, had stolen his watch. 

“Ah, he shouldn’t have done that,” said the 
Prime Minister in tones of annoyance; “I wili 
get it back for you.” 

Sure enough, toward the end of the evening 
the watch was returned to its owner. 

“And what did he say?” asked the diplomat. 

“Sh-h!” cautioned the host, glancing anxious- 
ly about him. “He doesn’t know that I’ve got 
it back.” 





Not so very long ago a certain attorney was 
quite ill. A doctor was summoned, but direct- 
ly he arrived and got one look at his patient. 
he said: “Sorry, but you’ll have to call another 
doctor.” 

“Am I as sick as all that?’ gasped the at- 
torney. 

“No, but you’re the lawyer that cross-ex- 
amined me when I was called to give expert 
testimony in a certain case. Now my con- 
science won’t permit me to kill you, but I’m 
darned if I care to cure you. Good day.”— 
Argonaut. 





Senator Capper of Kansas was talking about 
his conversion to the League of Nations idea. 

“The man who sees no good in the League 
of Nations,” he said, “must be a gloom, in- 
deed.” 

Senator Capper smiled. 

“Such a man,” he added, “would be afraid 
of having a sunny disposition for fear it might 
give him freckles.” 





Halting opposite the French restaurant which 
he was wont to patronize, a lawyer invited his 
friend to dine with him. “You know,” he said, 
“this place is famous for its horse meat. You'll 
find it a regular treat.” 

“Horse meat!” exclaimed the friend in alarm. 
“Wouldn’t touch it if I was paid, especially 
after what happened to poor Duggie.” 

“Why, what about him?” he was asked. 

“Choked to death in a hotel the other day,” 
answered the friend. “He was eating a piece 
of horse meat when someone said, ‘Whoa!’ ’’— 
Argonaut, 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
, Courts, 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 


California 

Connecticut 
Florida 8, 35, 
Georgia....... 6, 10, 
Illinois 15, 
Indiana 
Iowa 
Kentucky 
Massachusetts 
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20, 46, 47, 57, 62, 71, 






































New Jersey..................-............. 
New York 
North Carolina 
North Dakota 
Oregon 
Pennsylvania 
Rhode Island 
Texas. 
U.S.C. CG. A 
United States D. C 
Vi t 
Washington 34, 
West Virginia 12, 
Wyoming : 


1. Arrest—Reasonable Ground.—In view of 
Cr. Code Prac. § 36, peace officers may arrest 
any person who they upon reasonable ground 
believe has committed a felony, although it 
afterwards appears that no felony was actually 
perpetrated.—Klotz v. Cook, Ky., 212 S. W. 917. 


2. Attorney and Client—Fidelity to Client.— 
The rule that fees are only earned by fidelity 
to and activity for a client and his interests 
applies with even greater severity in the case 
of an attorney than in the case of a trustee — 
Hoboken Trust Co. v. Norton, N. J., 107 Atl. 67. 


3. Bankruptcy — Preference. — Where one, 
fraudulently induced to sell goods on credit, 
accepted from the buyer, within four months 
preceding a petition in bankruptcy against the 
buyer, a transfer of accounts in payment for 
the goods, the transfer was made in considera- 
tion of release of right to rescind and recover 
the goods, and was not a preference.—TIllinois 
Parlor Frame Co. v. Goldman, U. S. C. CG. A., 257 
Fed. 300. 

4, Solvent Person.—A solvent person may 
voluntarily have his property distributed among 
his creditors under the Bankruptcy Act (Comp. 
St. §§ 9585-9656.—In re Pyatt, U. S. D. GC. 257 
Fed. 362. 


5. | Banks and Banking—Usury.—Where loans 
by national bank were usurious, the bank could 
recover only the principal of the debts, under 
Rev. St. U. S. § 5198, providing a forfeiture of 
the entire interest.—Planters’ Nat. Bank of Vir- 
ginia v. Wysing & Miles Co., N. C., 99 S. B. 199. 












































6. Bills and Notes—Indorsement.—Mere fact 
that 10 per cent. of face of note, which was to 
be consideration from payee to defendant in- 
dorser, was never paid, did not invalidate the 
indorsement or relieve indorser from liability.— 
Perlinski v. Maiden Lane Diamond Jewelry Co., 
Ga., 99 S. E. 222. 

te Non-negotiability—A draft is not ne- 
gotiable, under the Negotiable Instruments Law, 
unless drawn to order or to bearer, and other- 
wise gives rise to no presumption of considera- 
tion by reason of its form.—California Packing 
Corporation vy. Phoenix & Third Nat. Bank of 
Lexington, Ky., N. Y., 177 N. Y. S. 37. 

8. Carriers of Goods—Board of Commission- 
ers.—It is within the province and duty of the 
railroad commissioners, under Act of 1913, § 3, 
and a carrier to anticipate and provide “reason- 
able” requirements by prospective growth of 
carrier’s business.—State v. Atlantic Coast Line 
R. Co., Fla., 81 So. 498. 

9. Discrimination. — Actual discrimination 
between shippers is not a necessary element of 
a violation of the Elkins Act, as amended by 
the Hepburn Act (U. S. Comp. St. § 8597); de- 
parture from the published rate being sufficient. 
—Pennsylvania Co. v. United States, U. S. C. C. 
A., 257 Fed. 261. 

10. Carriers of Passengers—Proximate Cause. 
—Allegations of railroad’s negligence in not 
heating mail car and keeping its heating ap- 
paratus in proper condition in cold weather did 
not entitle postal clerk to damages for resulting 
illness, where with knowledge of its condition 
he worked in car for three days, as he took the 
risk—Hicks v. Southern Ry. Co., Ga., 99 S. E. 
218. 

11. Certiorari—Appeal.—The primary office of 
a writ of “certiorari,” unless enlarged by stat- 
ute, is to review the action of an inferior tri- 
bunal taken without jurisdiction, or in excess of 
the jurisdiction given to it; and such writ or- 
dinarily does not lie to correct error in the ex- 
ercise of jurisdiction.—Broley v. Superior Court, 
R. IL, 107 Atl. 104. 

12. Commerce — Discrimination. — A common 
carrier subject to Interstate Commerce Act Feb. 
4, 1887, c. 104, §§ 1, 6, cannot accept any com- 
pensation other than money for its services, and 
a pass issued for a non-monetary considera- 
tion, though valid when made, becomes invalid 
under such act.—Shrader v. Steubenville, East 
Liverpool & Beaver Valley Traction Co., W. Va., 
99 S. E. 207. 

13.——Workmen’s Compensation Act.—Inas- 
much as Congress has created the liability for 
damages for injuries or death resulting from 
violation of the Safety Appliance Act, no state 
legislature can alter or impair the federal right 
by passing compensation acts.—Ross v. Schooley, 
U. S&S C. C. A. 257 Fed. 290. 

14. Conspiracy—Completion of Offense.—The 
offense of conspiring to defraud the United 
States, in violation of Criminal Code, § 37, may 
be complete, though the mode or details of 
execution are not fully agreed upon.—United 
States v. Downey, U. S. D. C., 257 Fed. 364. 

15. Constitutional Law—Parole Law.—The 
construction of Parole Law of 1917, as affect- 
ing the limitation of imprisonment for the crime 
of obtaining money under false pretenses, com- 
mitted prior to the statute taking effect, would 
make it an ex post facto law and void.—People 
v. Moses, Ill, 123 N. E. 634. 
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16. Contracts — Several Contract. — Though 
one’s contract is with several persons, yet, their 
interests being several, his engagement is sev- 
eral.—Anderson v. Nichols, Vt., 107 Atl. 116. 

17. Third Person.—Where one person for 
valuable consideration makes a promise to the 
person from whom the consideration moves for 
the benefit of a third person, such third person 
may maintain an action thereon,—Allen v. Tray- 
lor, Tex., 212 S. W. 945. 

18. Criminal Law—Corpus Delicti—A convic- 
tion on statements of the defendant will not be 
sustained without corroborative proof of the 
corpus delicti—Goff v. United States, U. S. C. 
Cc. A, 257 Fed. 294. 

19. Construction.—A crimina] statute can 
reach no further than the limitations prescribed 
by the words of the statute.—State v. Shuey, 
Wash., 181 Pac. 890. 

20. Corporations — Consolidation.— Where a 
corporation operating several restaurants re- 
organized under a new name, but with prac- 
tically the same stockholders and directors as- 
signed all of its assets to the new corporation 
except plaintiff's lease, and continued to carry 
on the same busines, equity will regard the new 
corporation a continuation of the old and hold 
it liable for rent due plaintiff from the former 
corporation.—Stanford Hotel Co. v. M. Schwind 
Co., Cal., 181 Pac. 780. 

21.——Option.—W here stockholder, having 
given option for purchase of stock, sold the 
stock, within life of option, to third party, op- 
tionee was not required to make tender to 
stockholder, since stockholder had put it out 
‘of his power to sell the stock.—Gorham v. Jack- 
son, N. Y., 177 N. Y. S. 80. 

22. Foreign Corporation.—The transaction 
or doing of busines in state within inhibition 
of Comp Laws 1913, § 5283, imposing conditions 
precedent to right of foreign corporation to do 
business in state, does not cover a single busi- 
ness transaction, or an isolated transaction.— 
Brioschi-Minuti Co. v. Elson-Williams Const. 
Co., N. D., 172 N. W. 239. 

23. Cests—Apportioning.—The losing party 
in a litigation cannot be charged with the ex- 
penses of his adversary beyond taxable costs 
which may be adjudged against him.—Leary v. 
United States. U. S. C. C. A., 257 Fed. 246. 

24. Courts—Jurisdiction.—Jurisdiction cannot 
be conferred by consent.—City of St. Louis ex 
rel. and to Use of Hydraulic Press Brick Co. 
v. Ruecking Const. Co., Mo., 212 S. W. 887. 

25. Jurisdiction.—Jurisdiction over the sub- 
ject matter of a suit cannot be conferred by 
consent.—Handelman v. Harris, N. J., 107 Atl. 34. 

26. Ceovenants—Building Restrictions.—Build- 
ing restrictions are strictly construed, and all 
doubts are resolved against the party seeking 
to enforce them.—Union Inv. Co. of New Jersey 
v. Fiske, N. J., 107 Atl. 65. 

27. Deeds—Delivery.—-Where a grantor, to 
defeat the claims of a creditor, made a deed to 
his son, had it recorded, and handed it to 
his son, who later gave it to his father for 
safe-keeping,. there was a sufficient delivery; 
acknowledgment and registration of conveyance 
alone raising a presumption of delivery,—O’Brien 
v. O’Brien, N. Y., 177 N. Y. S. 25. 

28.—_—-Equity.—The consideration 
veyance of a valuable interest 


for a con- 
in real estate 





must itself have some value, and if it is merely 
nominal, and there are indications of fraud or 
concealment of essential facts, equity will can- 
cel such conveyance.—Krause v. Stevens, Neb., 
172 N. W. 245. 


29. Repugnancy.—Where two descriptions 
are given which appear to be in conflict, the 
one containing the less certainty must yield to 
that possessing the greater, if apparent con- 
flict between the two cannot be reconciled.— 
Barri v. Schwarz Bros. Co., Conn., 107 Atl. 3. 


30. Divoree—Collateral Attack.—The juris- 
diction of courts to award alimony being stat- 
utory, its judgment, so far as awarding to the 
wife specific personal property as alimony and 
cutting off her dower, is void and subject to 
collateral attack.—Ecton v. Tomlinson, Mo., 212 
S. W. 865. 


31. Corroboration.—A divorce will not be 
granted upon the uncorroborated testimony of 
the husband and the wife.—Carsten v. Carsten, 
N. J., 107 Atl. 45. 

32. Easements—Non-user.—Where a right to 
the use of an alley was created by grant it 
would not be lost by non-user.—Hibberd v. 
Greenstein, Pa., 107 Atl. 28. 

33. Eleectrieity—Public Service Company.— 
Rates charged by public service corporation to 
inhabitants of municipality may be regulated 
by contract as well as by ordinance; regulation 
by ordinance calling for exercise of govern- 
mental functions, and regulation by contract 
for exercise of proprietary powers of munici- 
pality—Borough of Belle Plaine v. Northern 
Power Co., Minn., 172 N. W. 217. 

34. Eminent Domain — Compensation. — The 
market value at the time of the trial is the 
basis of compensation in a condemnation pro- 
ceeding.—Ham, Yearsley & Ryrie v. Northern 
Pac. Ry. Co., Wash., 181 Pac. 898. 

35. Equity—Burden of Proof.—When answer 
in equity proceeding sets up an affirmative or 
substantive defense, the burden is upon defend- 
ant to establish it—Lonergan v. Peebles, Fla., 
81 So. 514. 


36. Jurisdiction.—A court of equity will 
order that done which ought to have been done. 
—United States Fidelity & Guaranty Co. of Bal- 
timore, Md., v. Marathon Lumber Co., Miss., 81 
So. 492. 

37. Estoppel.—Adverse Witness.—A party in 
a case cannot be estopped or concluded by the 
mere testimony of a witness offered by the 
adverse party.—De Vol vy. Citizens’ Bank, Ore., 
181 Pac. 985. 

38. Evidenee—Contract.—It may be shown by 
parol testimony that an ordinary written in- 
strument was executed under agreement that 
it should not become effective except on cer- 
tain conditions, but the principle is not ap- 
plicable to a deed delivered to the grantees 
and not to a third person.—Cooper v. Hinman, 
Tex., 212 8S. W. 972. 

39. Res Gestae.—Declarations of exclama- 
tions uttered by parties to a transaction con- 
temporaneous with and accompanying it are ad- 
missible as res gestae.—Wall & Stabe Co. v. 
Berger, Tex., 212 S. W. 976. 

40. Foreign Law.—The laws of the Argen- 
tine Republic, relating to the purchase of a 
draft upon a bank in New York through its 
Buenos Aires branch, are presumably in accord 
with the law merchant as recognized in the 
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state of New York.—Scura v. National 
Bank of New York, N. Y., 177 N. Y. S. 75. 

41. Exeeutors and Administrators — Bulk 
Sales Act.—Where a creditor’s remedies under 
the Bulk Sales Act would be lost if suit was 
not brought against the seller’s estate before 
six months after the appointment of the ad- 
ministratrix, leave to sue the administratrix 
will be granted under Orphans’ Court Act, § 65. 
—Jaburg v. Kirschenbaum, N. J., 107 Atl. 60. 


City 


42. Independent Executor.—An_ independ- 
ent executor has the same authority as the pro- 
bate court possesses in ordinary administrations 
to employ agents to sell the lands of the estate 
and to make the estate liable for reasonable 
commissions earned under such employment.— 
Jones v. Gilliam, Tex., 212 S. W. 930. 


43. Fraud—Misrepresentation.—If a vendor 
makes representations of material facts as to 
value of realty sold or exchanged by him and 
an independent investigation would have to be 
made to discover the truth, the purchaser may 
rely upon such representations and recover any 
damages suffered by him on account of the 
fraud.—McCandless vy. Greusel, Neb., 172 N. W. 
249. 


44.—Opinion.—Although expression of an opin- 
ion as to value ordinarily wili not constitute a 
fraud, where false representation was intended 
to be taken as a fact and parties did not have 
an equal opportunity to ascertain truth or fal- 
sity thereof, then such opinion became action- 
able.—Dilenbeck v. Davis, Iowa, 172 N. W. 184. 


45. Frauds, Statute of—Memorandum.—Un- 
der the Statute of Frauds, § 6, a memorandum 
for the sale of land may be signed by a real 
estate broker engaged to sell the land, though 
he was not authorized in writing.—Sholovitz 
v. Noorigian, R. 1. 107 Atl. 94. 


46.——Oral Contract.—The making of im- 
provements upon the land was sufficient to take 
oral contract to convey without the statute.— 
Peixouto v. Peixouto, Cal., 181 Pac. 830. 

47. Fraudulent Conveyances — Preferring 
Creditor.—A conveyance is not open to attack 
as fraudulent because by means thereof the 
debtor prefers one creditor over another.—De- 
nehey v. Stewart, Cal., 181 Pac, 839. 


18. Homicide—Reasonable Apprehension.—A 
state of facts which is calculated to excite the 
passions beyond control, and, in the mind of 
the average just and reasonable man, stir up 
resentment likely to cause violence and danger 
to life, which would naturally tend to disturb 
and obscure the reason and lead to action from 
passion rather than judgment, is a reasonable 
provocation adequate to reduce the offense from 
murder to manslaughter.—State v. Stewart, Mo., 
212 S. W. 853. 


49. Self-Defense.—The law of self-defense 
requires that the jury should view the matter 
of apparent danger from the standpoint of the 
accused.—Standifer vy. State, Tex., 212 S. W. 954, 


50. Husband and Wife—Burden of Proof.—In 
an action upon a corporation's note against a 
Woman who, with her husband, signed on the 
back of the note, the burden rests upon her to 
prove that her obligation was only as surety 
for her husband.—Wetmore & Morse Granite 
Co. v. Ryle, Vt., 107 Atl, 109. 
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51. Imsurance—Writing.—An agreement to 
insure against fire need not necessarily be in 
writing.—Strubewski v. Farmers’ Fire Ins. Co., 
N. Y., 1238 N. E. 661, 226 N. Y. 338. 

52. Judgment—Res Judicata.—Former  de- 
cision of the Supreme Court that remainders 
created by will were contingent, and that there- 
fore deeds of life tenants and reversioners ex- 
tinguished remainders and vested fee in 
grantees, is res adjudicata as to that question 
in the instant case, in which all parties are 
those who were parties to the former suit; the 
same will being involved in both cases.—Baker 
v. Wilmert, Ill., 123 N. E. 627. 

53. Res Judicata.—Res adjudicata, being an 
affirmative defense to be pleaded, where the 
claim to which such defense is urged is made 
by intervening petition not showing former ad- 
judication on its face, and the answers to such 
petition are simple general denials, the question 
of res judicata is not presented.—Kilpatrick v. 
Robert, Mo., 212 S. W. 884. 

54. Landlord and Tenant—Reasonable Care.— 
Where a landlord while renting premises re- 
tains portions thereof under his control, he owes 
to his tenants and their invitees the duty of 
reasonable care to keep safe the part of the 
premises over which he retains control; the 
doctrine being particularly applicable to pas- 
sageways, platforms, steps, ete., used by the 
various tenants of a single structure.—Beaulac 
v. Robie, Vt., 107 Atl. 107. 

55. Lareeny—Indictment.—In larceny prose- 
cutions, while ownership may be generally al- 
leged to be in the general or special owner, un- 
der the statute ownership must be alleged to be 
in the party who has the actual control, care, 
and management of the property, and it is not 
sufficient to allege ownership only in the real 
owner, although an allegation that possession 
is in the real owner does not detract from the 
indictment.—Torrence v. State, Tex., 212 S. W. 
957. 

56. Limitation of Actions—Canceled Check.— 
Action cannot be brought upon a paid and can- 
celed check or draft to recover the specified 
amount of money from the payee, in such a way 
as to characterize the suit as one upon a writ- 
ten instrument, for the purpose of extending 
the period of limitations to the six years speci- 
ed by Code 1906, § 3097.—Wally v. L. N. Dantz- 
ler Lumber Co., Miss., 81 So. 489. 

57.——Equitable Title.—The ownerhip of the 
equitable title cannot be lost by the bar of 
the statute while the owner is in actual pos- 
session and enjoyment of his estate.—Peixouto 
v. Peixouto, Cal., 181 Pac. 830. 

58. Master and Servant — Employment. — 
Where the term of employment under a con- 
tract is by its terms doubtful, circumstances 
of weekly or monthly payments evidencing the 
mutual intent by the construction of the par- 
ties will be resorted to as an aid in its proper 
construction.—Lyons y. Pease Piano Co., N. J., 
107 Atl. 66. 

59. Employment.—The measure of damages 
for breach of contract of employment uncertain 
in point of time is the sum due for work done 
under the contract, if any, together with com- 
pensation for future benefits as under all cir- 
cumstances would be probably realized by him 
in its performance.—Rua v. Bowyer Smokeless 
Coal Co., W. Va., 99 S. E. 213. 
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60. Workmen’s Compensation Act.—The 
Workmen's Compensation Law is intended for 
the benefit of the workman and should be con- 
strued so as to carry out that intent.—Elks v. 
Conn, Iowa, 172 N. W. 1738. 


61. Mechanics’ Lien—Public Building.—As no 
lien for.labor and material attaches to a state 
building, funds in the hands of the state agents 
for payment of contractor cannot be applied to 
the payment of labor and material claims, un- 
less authorized by the contract.—United States 
Fidelity & Guaranty Co. of Baltimore, Md., v. 
Marathon Lumber Co., Miss., 81 So, 492. 


62. Mortgages — Foreclosure. — Generally the 
foreclosure of a mortgage will not be barred 
by the existence of another prior mortgage, 
real or chattel, which is security for the same 
debt.—Good v. Brown, Cal., 181 Pac. 802. 

63. Negligence—Emergency.— One confront- 
ed with a sudden peril not arising from his 
fault, may, to avoid injury to himself, act in 
the way the emergency seems to require with- 
out being guilty of negligence, though he in- 
jures another who in no way contributed to the 
condition creating the peril—Allen y. Schultz, 
Wash., 181 Pac. 916. 

64.——Ordinary Care.—Ordinary care is gen- 
erally a question for the jury, but where no 
other legal conclusion can be reached save that 
the facts alleged constitute a lack of ordinary 
care, the court must so hold.—Hicks v. South- 
ern Ry. Co., Ga., 99 S. E. 218. 


65. Nuisance—Abatement.—Though the ob- 
struction of an outlet of the waters of a lake 
amounted to a public nuisance because making 
marshes around the boundaries of the lake, a 
landowner. whose premises were flooded and 
whose health and property was injured, etc., 
may maintain an action to abate the nuisance 
because of his special injury.—Overmeyer v. 
Barnett, Ind., 123 N. E. 654. 


66. Patents—Anticipating.—That prior pat- 
ents separately disclosed one or more of the 
elements of a later patent, while no one of 
them disclosed them all, does not necessarily es- 
tablish anticipation by any of them.—Minnea- 
polis, St. P. & S. S. M. Ry. Co. v. Barnett & 
Record Co., U. S. C. C. A,. 257 Fed. 302. 

67. Payment—Application of—The right of 
debtor to direct application of payments does 
not apply to involuntary payments, as payments 
made by judicial proceedings.—Wetmore & 
Morse Granite Co. v. Ryle, Vt., 107 Atl. 109. 

68. Perpetuities—Defined.—A perpetuity is a 
limitation of property taking the subject there- 
of out of commerce for a longer period than a 
life or lives in being and 21 years thereafter.— 
West Texas Bank & Trust Co. v. Matlock, Tex., 
212 S. W. 937. 

69. Railroads—Proximate Cause.—In action 
for injuries to automobile by running into side 
of train standing at crossing, violation of stat- 
ute prohibiting standing of trains at a cross- 
ing more than five minutes could not be prox- 


imate cause of the injury.—Gilman vy. Central ' 


Vermont Ry. Co., Vt., 107 Atl. — 


70. Remainders—<Acceleration of.—The doc- 
trine of acceleration of remainder proceeds on 
the theory that, though by its terms the ulterior 
devise does not take effect in possession until 
the decrease of a prior devisee, if tenant for 
life, yet it is to be read as a limitation of a 





remainder to take effect in every event which 
removes the prior estate—Keeton v. Tipton, 
Ky., 212 S. W. 909. 

71. Sales—Place of Contract.—The common- 
law rule which is the rule in California is that 
the risk as to goods sold rests where the title 
resides.—Henderson v. E. Lauer & Sons, Cal., 
181 Pac. 811. 

72. “FE. O. B.” Shipment.—Generally, if the 
agreement is to sell goods “f. 0. b.” at a desig- 
nated olace, such place will ordinarily be re- 
garded as the place of delivery, but the effect of 
the “f. o. b.” depends on the connection in which 
it is used, and, if used in connection with words 
fixing pricé only, it will not be construed in 
fixing place of delivery.”—Meyer vy. Sullivan, 





Cal., 181 Pac. 847. 


73. Specific Performance—Mutuality.—If land 
contract be construed as obligating vendors to 
sell after certain date and does not obligate 
purchasers to accept land after such dates, it is 
lacking in mutuality and will not be specifically 
enforced.—Merrill v. Rocky Mountain Cattle Co., 
Wyo., 181 Pac. 964. 


74. Street Railroads—Last Clear Chance.— 
Where defendant’s motorman after discovering 
the peril of plaintiff used all the means at his 
command to avert the accident, the doctrine of 
last clear chance is without application.—Rick- 
er v. Rhode Island Co., R. IL, 107 Atl. 72. 


75. Vigilant Outlook.—A pedestrian who 
stopped before crossing the first track of a 
street railway company is not required to stop 
again between tracks, though his vigilance must 
never be relaxed.—Smyth v. Philadelphia & West 
Chester Traction Co., Pa., 107 Atl. 20 


76. Trusts—Restraint in Alienation.—Testa- 
tor’s widow, holding full title to his land under 
the will, and unfettered by any valid restric- 
tion on alienation, though testator attempted to 
create a trust for accumulation with the widow 
as trustee for the period of ten years, having 
devised to her grandson in trust with full power 
to sell and convey, the grandson can convey 
the title both of testator and his widow before 
expiration of the ten-year period for accumula- 
tion; the legal and equitable estates having 
merges ae widow.—Odom v. Morgan, N. C., 


77. Compensation.—While commissions of 
trustees are usually based upon a percentage 
of the income as matter of convenience, the 
question is one, not of percentage, but of com- 
pensation for services performed and liability 
incurred;. fair compensation being all that a 
trustee is entitled to.—Kilpatrick v. Robert, Mo., 
212 S. W. 884. 


78.——Good Faith.—Good faith and sound dis- 
cretion, as those terms should be understood by 
reasonable men of good judgment, are the stan- 
dard by which the conduct of trustees is to be 
et v. Whitney, Mass., 123 N. 


.79. Wendor and Purchaser—Appurtenance.— 
The rights of a purchaser of property to use 
of an alley appurtenant thereto are not preju- 
diced by the fact he bought with knowledge 
that certain persons claimed title to the alley, 
but all depends on the validity of such claim. 
—Hibberd v. Greenstein, Pa., 107 Atl. 28. 

80. Wharves — Railroad Commissioners. —In 
determining validity and reasonableness of an 
order of railroad commissioners requiring wharf 
facilities to be furnished, it should be considered 
whether the facilities may justly be required 
for public safety and convenience, and whether 
expense to carrier is so disproportionate to pub- 
lic service, or so affects its earnings, as to im- 

ose an unlawful burden upon it.—State v. At- 

antic Coast Line R. Co., Fla., 81 So. 498. 


81. Wills—Postponing Enjoyment.—An _in- 
strument whereby the signer in consideration 
of the donee caring for her during her life did 
“bargain, sell convey and warrant” to him land, 
with a prov sion that the conveyance should not 
take effect until the death of the signer, is not 
a valid deed under Code 1906, § 2762, providing 
that any interest in land may be conveyed to 
vest in the future, but was testamentary in 
character.—Kelly v. Covington, Miss., 81 So. 485. 
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